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Respondent Donald T. Sterling (“Donald™) respectfully submits his Post-Trial Brief
addressing the three issues raised by the Court: |
1) Is Rochelle Sterling’s Probate Code section 17200 petition an appropriate action in
winding down the affairs of the trust.
2) Was Donald Sterling properly deemed no longer a Co-Trustee.
3) Whet_h.er the Court should make orders under Probate Code sectfon 1310(b).
SUMMARY OF ARGUMENT

First, Shelly’s Petition is inappropriate because the Sterling Family Trust, an inter vivos

\= [~ N | N 9] = W (]

revocable trust, was revoked prior to its ﬁlirig. See Prob. Code § 15410(a). The letter of

revocation demanded that “all income and principal of the community trust shall promptly be

—
(S

distributed to the Settlors as their community property . ...” Ex. 29, 92.5.a. Atno time since its

ju—
[\%]

creation did the Sterling Family Trust become irrevocable. The trustees are the same individuals

)
2
) = ] .
§ o 13 || as the settlors. There are no issues of accounting, distribution, or care or preservation of trust
=R= , |
o ‘é’ 14 || assets. There is no issue of payment of liabilities; there is only the matter of returning a stock
- : .
..qc:: 8, 15||certificate (LAC Basketball Club, Inc.") back to Donald—a single asset which is managed within
O & '
) pq..) 16 || the corporate structure and not the stockholder. Ex. 40.
17 Second, Donald was not properly removed as a co-trustee under section 7.5.c (the
18 || “Removal Provision”) of the Sterling Family Trust. The doctrine of unclean hands, which

ju—
&

embraces Shelly’s breaches of fiduciary duty, precludes enforcement of the purported removal of

Donald as a trustee. The procedure used to remove Donald was not a good faith undertaking to

(o]
=}

remove a trustee incapable of performing his duties. Rather, it was a mechanism used to break a

NN
N =

co-trustee deadlock about whether or not to sell the Clippers. Secret Plan B evolved as a means of -

]
W

circumventing Donald’s unwillingness to sell. This misuse of the trust was accomplished by false

| )
S

pretenses and by the lawyers subverting the independence of the examining physicians and by

[3nd
wn

securing letters which do not comport with or satisfy the provisions of Probate Code § 810 et seq.

o]
=)

! The Clippers are owned by LAC Basketball Club, Inc., a California corporation whose stock was
owned 100% by the Sterling Family Trust and is now held by Donald, for Donald and Shelly as
their community property.

NN
[~ I |
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The two doctors, Dr. Meril Sue Platzer and Dr. James Spar, who performed examinations and
purported to certify as to Donald’s incapacity, were working with and paid by Shelly’s lawyers
from the outset with a predetermined outcome with the singular objective concealed from Donéld
ina whirlwihd rush to sell the Clippers. Shelly, her lawyers, and the doctors admittedly‘concealed
from Dohald and his lawyers that they were working for Shelly and her lawyers to rerriove him |

from the Trust to accomplish the sale. Shelly attempts to rationalize such illegal activity by

claiming that Donald would have had to cooperate anyway. Shelly breached her ﬁduciary duties

to her husband, co-settlor, co-trustee, and co-beneficiary by acting in her own self-interest and
against her husband’s interest. The letters do not comport to the trust provisions or satisfy Probate
Code Section 810 et seq. requirements. The doctors’ letters were wrongly obtained by false
pretenses, breach of fiduciary duty, undue influence, and uncleanlhands. The doctors’ letters
contain disclosures which violate HIPAA, CMIA, and HITECH. Given the influence and pressure
exerted by Shelly; her lawyers, and the NBA, the significant amount of assets owned by the then-
existing Sterling Family Trust, the extraordinary speed with which they acted, and the extreme
stress placed on Donald, the unclean hands of Shelly, Dr. Platzer, Dr. Spar, and Shelly’s lawyers is
ovefwhelrhing. The entire surreptitious process cannot be approved by the Court.

Third, the Court should not make orders under Probate Code section 1310(b) because the
Clippers are a unique, irreplaceable asset and if sold under protest cannot be replaced by Donald.
There is no precedent for the making of any such order. There is no issue of preventing
extraordinary or imminent injury or loss of person or property; the value of the LAC Basketball
Club, Inc. stock is going to remain the same or increase. Donald, a sophisticated Businessman
who has owned the Clippers for 33 years and made his fortune from “galloping inflation” with his
real estate empire (T.T. 7/9/14, 69:9-13), testified about the “tremendous opportunity” in owning a
sports franchise in the Los Angeles market, particularly in light of the valuable content and media
deals. T.T.7/8/14, 97:14-22,103:4-22. Donald expects that the passage of time will increase the
value of the team, a “trophy asset” in high demand, in a. major metropolitan market, as we’ve seen
with recent sale prices of other sports franchises, including the Dodgers, and franchises in much

smaller markets such as the Sacramento Kings and Milwaukee Bucks. There is no record of an

2-
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NBA team ever depreciating in value, especially in Los Angeles, and the if the NBA confiscates
the team, it must mitigate damages and cannot allow the team to sell for less. |

Additionally, the former asset in question is stock, which is not being sold. LAC
Basketball Club, Inc., a corporatibn, owns the franchise and the additional assets (defined in the
Binding Term Sheet (“BTS”) as the “Target Assets”) which are the sﬁbject of the proposed sale.
Orders by this Court cannot affect internal cofporate acts or actions. ‘ |

Further, the salé of the Clippers to Mr. Ballmer will significantly harm Donald. Because
Donald purchased the Clippers for $12 million, there is an enormous capital gaihs consequence if
the assets are sold. T.T. 7/21/14, 5:26-27. At the first death of Donald or Shelly, there will be a |
step up in basis and the Sterlings will save a éurrently estimated $650 million in capital gains taxes
if a sale is consummated during the survivor’s lifetime. Any Section 1310(b) order will
prejudicially deprive Donald of his right to appeal sin?:e it will be rendered moot by the
completion of the sale.

In sum, the Court must deny Shelly’s Petition because (1) this Court does not have
authority to direct Shelly to take active acts in winding up the Sterling Family Trust, (2) Donald
was not removed as a trustee of his Sterling Family Trust, and (3) the injury prevention exception
under Probate Code 1310(b) does not apply.

STATEMENT OF FACTS

It is undisputed that Dr. Platzer and Dr. Spar did not make a neutral, independent, or
impartial determination of Donald’s capacity. Neither Shelly, nor her lawyers, nor Dr. Platzer, nor
Dr. Spar disclosed the true and illegitimate purpose of the médical examinations to Donald or his
attorneys. Therefore, there was a breach of fiduciary duty and a breach of the duty of good faith
and fair dealing. There was no informed consent and no valid and knowing waiver of disclosure
of Donald’s private medical records. Rather, both doctors were working with Shelly’s attorneys
from the outset to remove Donald as a trustee from the Sterling Family Trust for the singular
objective of forcing the sale of th_e Clippers—the basketball franchise Donald has owned for 33
years as the “controlling owner”—over his vociferous objections. The exami_hations of Dr. Platzer

and Dr. Spar cannot be.relied upon as fair, independent, or impartial in this proceeding, as the
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entire process was tainted by undue influence, unclean hands, false pretenses, and misconduct in
violation of Donald’s rights to privacy over his medical records. It is undisputed that Mr.
O’Donnell and Ms. Zwicker, acting as Shelly’s agents at the direction of their cliént, were the
masterminds of secret Plan B, and were not acting in Donald’s besf interests. Indeed, Mr.

O’Donnell deliberately‘concealed and withheld from production a substantial amount of

‘communications between Shelly’s lawyers at Greenberg Glusker and Dr. Platzer and Dr. Spar

until trial, confirming the bias ‘énd prejudicing Donald’s case and ability to properly prepare. T.T.
7/7/14, 17:25-18:27, 22:20-21, 25:15-26:27; 28:17-18, 29:5-14.

A. Timeline of Events ‘

Donald and Shélly have been married for nearly 59 years, since 1955. T.T. 7/9/14, 54:3-4,
80:14-16. Shelly testified that she has been concerned about .her estranged husband’s health for
three years. T.T. 7/9/14, 83:17-20. They have been living separétely for at least a year but she
testified that she remains his “only” caregiver. T.T. 7/9/14, 86:5-8.

Another person who claimed to be Donald’s caregiver was Ms. V. Stiviano. In September

2013, Donald and Ms. Stiviano had a private conversation in her living room which, without

|| Donald’s knowledge or consent, was illegally recorded and released to the public in violation of

his California constitutional right to privacy, and seven months later, was heard around the world.
On or about December 9, 2013, Donald bought a home for $1.8 million in Ms. Stiviano’s
name. Sterling v. Stzvzano Verified Complaint § 15, Ex. A, filed Mar. 7, 2014 L.A. Superior
Court, BC53869 (Fruln 1).2
- On December 18, 2013, Donald and Shelly restated the Sterling Family Trust. Ex. 29.
Laura Zwicker of Greenberg Glusker was Shelly’s attornéy at that time. The Restatement changed
the Removal Provision from the prior trust instrument, and eliminated the procedure for a removed

trusteé to be reinstated. Compare Ex. 29, 7.5.c with Ex. 4, § XV B.3. Shelly testified that she

? Pursuant to Evidence Code § 452(d), the Court may take judicial notice of “[t]ecords of . . . any
court of this state.”
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was not concerned about Donald’s mental health at the time they restated the Trust with Donald as
co-trustee. T.T. 7/10/14, 33:24-27.

In March 2014, Shelly sued Ms. Stiviano to recover gifts that Donald had purchased for
Ms. Stiviano. Sterling v. Stiviano, Verified Complaint filed Mar. 7, 2014, L.A. Superior Court,
BC53869 (Fruin, J.). On April 25 and 27, 2014, TMZ and Deadspin released recordings of the
illegally recorded private conversation between Donald and Ms. Stiviano. Shelly and Donald
were together in San Francisco at that time for Donald’s 80™ birthday and the playoff game
between the Clippers and the Golden State Warriors. T.T. 7/10/14, 35:24-25. Shelly did not
testify that she had any concerns about Donald’s mental health in connection with the release of
the recordings. She did not publicly come to his defense that Donald was sick nor did she contact
the NBA to express any concerns about Donald’s health duriﬁg Commissioner Silver’s
investigation. On April 29, 2014, Commissioner Silver fined Donald $2.5 million, banned him for
life, and stated that he would urge the NBA Board of Governors to terminate the current
ownership of the Clippers.

On May 11, 2014, Donald conducted an interview with Anderson Cooper, and it aired on
May 12. Ex. 17. Disclaiming any expertise as to Ijonald’s mental state, Anderson Cooper
explained that he “spoke with Donald Sterling for more than an hour” and that Donald “did not
strike me as someone who is suffering from dementia.” Id. at 18. “Donald Sterling, without
counsel there, without a P.R. team there, clearly had things he wanted to say.” Id. Donald was
“very present” during the interview and when Anderson Cooper “skipped around on questions,”
Donald “would come back to questions I asked so he could finish his answers.” Id. at 19. Mr.
Cooper added: “Certainly, if he had clear signs of dementia . . .it’s not something I would allow an
interview fo go forward with.” Id.

Shelly and her lawyer, Mr. O’Donnell of Greenberg Glusker, vowed to fight for Shelly to
retain her 50% ownership in the Clippers. On or about May 13, they met with Commissioner
Silver in New York and,knowing that Donald—who is the longest-tenured NBA owner and has
never sold any property—would not sell the Clippers, they began plotting with the NBA to wrest
control of the team away from Donald. T.T. 7/914, 84:3-5. This leads to secret Plan B. By this
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point, Shelly and Donald are separately represented by counsel and their interests are not aligned.
That same day, Shelly called Donald and urged him to undergo neurological testing. 'Shelly
testified that her concern arose from Donald’s Anderson Cooper interview.

From the outset, Donald has wanted to fight the NBA’s maximum punishment against him
and the most severe in the history of the NBA. T.T. 7/9/14, 64:20-26, 65:15-26, 67:2-3. As
Widely reportcd in the press, Donald refused to pay the NBA’s $2.5 million fine on the grounds
that he did not violate the NBA’s Constitution and Bylaws, and geared up to sue the NBA forv
violation of Donald’s rights. On May 15, Donald’s lawyer, Maxwell Blecher, wrote to the NBA:

We reject your demand for payment because in the circumstances
there has been no violation of Article 35A, warranting the
punishment imposed under Article 24 or any other of the bases set
forth in your demand, or any punishment at all. Even if there were,
the penalty violates Mr. Sterling’s due process rights, both
procedural and substantive. Accordingly, this matter will need to
be adjudicated.

Shelly contacted Dr. Platzer on May 15, and at Shelly’s behest, Donald went to Cedars-
Sinai Medical Center on May 16, 2014 and underwent a CT scan and PET scan of his brain as a
diégnostic measure. Ex. 7-8. -

| On May 19, 2014 at approximately 2:30 p.m., Dr. Platzer arfived, unannounced, and took
an 80-minute exam of Donald in his home. Ex. 1at 1, 5; T.T. 7/8/14, 78:17-18.

Immediately after Dr. Platzer diagnosed Donald with Alzheimer’s, Dr. Platzer went to the
Polo Lounge with Donald’s wife for a social interaction. T.T. 7/7/14, 55:21-25. When Donald
wanted to join them, Shelly and Dr. Platzer testified that‘he was not welcome and Shelly
“discouraged” it. T.T. 7/7/14, 56:15-1 8_. And at some point that same day, Dr. Platzer spoke with
Shelly’s attorneys and received va subsequent email from Mr. O’Donnell. Ex. B17. From the very
first day (May 19, 2014) that Dr. Platzer met with her “patient” Donald as his “treating physician,”
she was communicating with Shelly’s lawyers, with Shelly copied on the email, about preparing,
divulging protected health information, and sending a “draft” letter to M. O’Dor.mell.. Id. Shelly
was insfrumental in setting up and carrying out secret Plan B.

Also on May 19, 2014, Commissioner Silver instituted the NBA’s formal written charge

(the “Charge”) against the Clippers, which consisted of Counts I-VI and approximately 1,000
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pages of exhibits. Ex. 26. Donald had five business days to file his Answer in order to avoid
losing ownership of his team.

. Shelly used these same five days to schedule Donald 's medical examinations. 1t is
undisputed that neither Shelly, nor her lawyer; nor Dr. Platzér, nor Dr. Spar disclosed to Donald or
his attorneys that th¢ purpose of the medical examinations was to determine Donald’s capacity to
serve as co-trustee of the Sterling Family Trust. Both doctors testified that added “anxiety” could
negatively affect his test performance. T.T. 7/8/14, 37:4-17; 7/7/14, 53:9-15. Yet neither doctor
accounted for the extreme stress, anxiety, and pressure Donald was under at the time of their
examinations due to the unprecedented pending NBA proceedings against him or the e_xtraordiﬁary
presence of his estranged wife at both examinations. |

Dr. Spar testified he was contacted difectly by Mr. O’Donnell on May 21, 2014 and was
asked to conduct an examination of Donald for the purpose of deterrﬁining capacity with respect to
Donald’s remolval as co-trustee of the Stérling Family Trust. T.T. 7/8/ 14, 31:7-22. Shelly would
have this court believe that she asked her lawyer to contact Dr. Spar because she was conceméd
about Donald’s health—and‘ not becﬁuse of secret Plan B. T.T. 7/10/14, 51:10-12, 51:26-27.
However, vthat contradicts Dr. Spar’s téstirnony aﬁd what Mr. O’Donnell told the press: that they
were “scrupulously” following the Removai Provision when he contacted Dr. Spar at Shelly’s
direction. Mr. O’Donnell was quoted in a June 17, 2014 Forbes article entitled “How Rochelle
Sierling Got Donald Sterling’s Medical Records to Claim Contfol of the Clippers”™:

At the time I contacted Dr. Spar at the direction of my client,
Shelly Sterling, we were fully aware of section 7.5¢ of the trust
agreement signed by Donald Sterling.  Attorneys at Greenberg
Glusker scrupulously followed the terms of this provision, which
authorized the release of Mr. Sterling’s medical exams and reports

for the purpose of securing the removal of an incapacitated trustee
Any claim to the contrary is entirely without merit.

T.T. 7/10/14, 57:18-21. Dr. Spar indicated he wanted to conduct the exam later next week, but
Mr. O’Donnell urged him to do it the next day due to “time pressure.” T.T. 7/8/14,32:11-25. Dr.
Spar arrived at Donald’s house, unannounced; on May 22, 2014 at 1:30 p.m. to perform a 50-

minute examination. T.T. 7/8/14, 50:7, 73:5-6. After the exam, Dr. Spar called Mr. O’Donnell to

-
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let him know that he found Donald incapacitated and that he would write the report and send it
over to him by the next week. T.T. 7/8/14, 39:20-24.

On May 22, 2014, Shelly told Donald that she had met with Commissioner Silver, and
Shelly promised Donald that she would negotiate with the NBA to sell the team gnly on the
condition that she retain af least a 20% oWnership. T.T. 7/9/14, 63:8-65:6. Relying on Shelly’s
representation, Donald authorized Shelly to negotiate on his behalf with the NBA “as an
accommodation to her.” Ex. 14; T.T. 7/8/14, 73:13-22; T.T. 7/9/14, 67:20-28. The May 22,2014
letter does not provide Shelly with Donald’s power of attorney to consummate a sale or authorize
her to hegotiate_ with anyone dfher than the NBA.

The next day, on May 23, the NBA set forth the procedures for the June 3 hearing for the
NBA Board of Governors to vote on the NBA’s Charge against LAC Basketball Club, Inc. and the
termination proceedings.

| Between May 24-28, Shelly, without Dohald’s cooperation or involvement, worked with

the NBA to solicit bids. The entire time secret Plan B was in the works. Shélly’s expert Anwar
Zakkour testified that he heard Shélly and her lawyéfs discussing Plan B as early as Monday, May
26,2014. T.T. 7/22/14, 85:19-25. Shelly unilaterally accepted Mr. Ballmer’s $2 billion offer and
negotiated perks and benefits for herself to Donald’s detriment. Ex. 3. |

On May 27, 2014, Donald and Shelly separately ﬁle\d Answers to the NBA Charge.

Also on May 27, 2014, Dr. Spar drafted a letter concerning his findings of Donald’s

|| examination and sent it directly to Mr. O’Donnell. Ex. 6.

On May 29, 2014—the same date of the BTS and Donald’s refusal to sell the Clippers—
Dr. Platzer signed >a “Physician’s Certification of Trustee’s Incapacity” prepared by Shelly’s
lawyers with Greenberg Glusker’s document mimber at the bottom of the page. Ex. 1. Using
identical phrasing, both doctors conclude that Donald’s “score is below fiormal for his age and
advénced education.” Exs.. 1, 6.

On May 29, 2014, Donald refused to accept the terms of the deal with Mr. Ballmer to
which Shelly had unilaterally agreed. Neither Sterling retained any ownership interest under

Shelly’s proposed deal. Ex. 3.
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Thirty minutes later, Mr. O’Donnell notified Shelly thét Donald had been deemed
incapacitated and removed as trustee of the Sterling Farﬁily Trust (of which Donald had Been the
trustee since 1998). T.T. 7/10/14, 22:10-14. Donald’s intimately personal confidential medical
records were immediately leaked to the press, and Donald’s private health records becamé |
Widespread news. Shelly showed no remorse at trial for leaking Donald’s private medical
information records to the public or press. |

Later that evening, Shelly and Mr. Ballmer signed the BTS, Shelly acting in her own self-
interest and against the known and stated intefest of her husband of 58 years and Clippers owner -
of 33 years. Ex. 3.

On May 30, 2014, Donald, faced with the imminent prospect of the NBA’s confiscation of
his team, filed a $1 billion lawsuit against the NBA with respect to thé; termination proceedings,
lifetime ban, and $2.5 million fine for violation of his privacy rights under the California
Constitution, antitrust, and other claims. Sterling v. NBA Complaint, CV-14-4192, C.D. Cal;, filed
May 30, 2014 (Olguin, J.).2

That same day, Shelly entered into a settlement agreement with the NBA in which she
purports to indemnify the NBA on behalf of herself and the Sterling Family Trust—with complete
disregard for Donald’s welfare, dignity, or desire to fight the NBA to maintain ownership and
economic opportunity. Ex. 44. When asked why she would want to take away Donald’s right to
sue the NBA, Shelly"testiﬁed that she did not understand the iﬁdemniﬁcation. T.T. 7/10/14, 72:26
She similarly testified that she did not understand antitrust (T.T. 7/10/14, 71:19), even though she
was married to Donald at the time the Clippérs previously successfully used the antitrust laws to
prevent the NBA from interfering with the Clippers’ relocation from San Diego to Los Angeles.
See T.T. 7/9/14, 52:3-53:15.

Shelly also incredulouély testified that she never thought Donald would sue or not agree to

the sale (T.T. 7/10/14, 70:10-11, 72:7-9), even though it was widely reported that Donald intended

3 Pursuant to Evidence Code § 452(d), the Court may take judicial notice of “[r]ecords of (1) any
court of this state or (2) any court of record of the United States or of any state of the United
States....”
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to sue and fight the NBA proceedings. As his wife and “only” caregiver, she should have known
(and her lawyeré certainly did know) that Donald had been preparing the complaint that was filed
on the same day that she tried to take away his right to sue. _ - | »

On June 4, 2014, the NBA suggested that “all outstanding issues” between the NBA and -
Donald would be resolved. if Donald consented to the sale. T.T. 7/9/14, 66:1-27. However, by
June 8, Commissioner Silver reversed course and, during a press conferen¢e, stated that there was
no possibility that the ban or fine would be rescinded. T.T 7/9/14, 68:6-11. )

- On June 5, 2014, Mr. O’Donn¢11 wroté the following letter to Mr. Schield, Mr. Walton,

and All Employees of Beverly Hills Properties, with a “cc” to Shelly, which further evidences

Shelly and her attorneys’ disregard and disrespect for Donald.
We represent Shelly Sterling, the sole Trustee of The Sterling
Family Trust. This letter will put you on notice that Donald
- Sterling has been removed as a Trustee and Shelly Sterling is the
only person authorized to act on behalf of The Sterling' Family
Trust and all of its assets, including Beverly Hills Properties. Until
further notice, you are instructed not to write any checks and/or
transfer any funds of other assets at the request of Donald Sterling.
Any financial transactions must be expressly authorized by Shelly
Sterling. Anyone who disobeys this instruction will be subject to
immediate termination.
Ex. F; T.T. 7/9/14, 68:14-70:2.
On June 9, 2014, Donald revoked the Sterling Family Trust. Ex. 45; T.T. 7/9/14, 70:3-13.
Shelly concedes that the revocation was effective and that Donald had sufficient capacity to
revoke the Sterling Family Trust. Two days later, on June 11, 2014, Shelly filed the Petition in
this Court. |
B. Trial Testimony and Evidence
1. Dr. Cummings’ Testimony on the Standard of Care
Dr. Cummings® testified as to the unusual circumstances surrounding the doctors’
examinations, including the distractions and stress of Shelly’s presence during both examinations.
Dr. Cummings opinéd that “... there are standards with regard to the mental status

examination and how it’s optimally conducted. And one would not conduct it in the pfesenée of

* Dr. Cummings’ CV is Exhibit L.
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other people who might have a distracting influence.” T.T. 7/23/14, 11:19-23. As to a doctor
disclosing to his patient the purpose of a mental evaluation, Dr. Cummings testified that in his |
view there is an accepted standard of care with respect to the physician’s disclosure to the patient
in respect to the conduct of the examination and that “... a professional examination includes
disclosure as to the purpose of the assessment.” T.T 7/23/14, 17:14-18.

THE OPTIMAL MENTAL STATUS EXAMINATION IS
CONDUCTED WHEN THE PATIENT IS NOT DISTRACTED
AND IS ABLE TO CONCENTRATE FULLY ON THE TASK
AT HAND AS POSED TO BY THE EXAMINE